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UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA
Chris Gregerson,
Plaintift,

FINDINGS OF FACT,
V. CONCLUSIONS OF LAW, AND

ORDER FOR JUDGMENT
Inc., a Minnesota
Corporation and , Inc., a

Civil No. 06-1164 ADM/AJIB
Minnesota Corporation,

Defendants.

Chris Gregerson, pro se.

Boris Parker, Esq., Bassford Remele, Minneapolis, MN, on behalf of Defendants.

I. INTRODUCTION

The above-titled matter was tried by consent of the parties as a court trial before the
undersigned United States District Judge beginning on November 5, 2007. At issue were
Plaintiff Chris Gregerson’s (“Plaintiff”) claim of copyright infringement againsl-
B and _ Inc. (“Defendants™) and Defendants’ counterclaims of
deceptive trade practices, intentional interference with prospective contractual relation, and
appropriation against Plaintiff. Having previously determined in a prior order [Docket No. 108]
that Defendants are liable to Plaintiff for copyright infringement, the only issues for trial on
Plaintiff’s claim related to damages. After two days of trial and hearing the testimony of eight
witnesses, the Court finds in favor of Plaintiff and dismisses Defendants’ counterclaims with

prejudice.
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1I. FINDINGS OF FACT

1. Plaintiff is a photographer of stock images that he licenses on a single-use basis and
that can be purchased as prints.

2. Defendants are Minnesota corporations offering mortgage, financial, and real estate
services. _ is the principal shareholder of both corporations.

3. Two photographs taken by Plaintiff, image 2981, hereinafter referred to as the
“Skyline” photograph, and image 2258, hereinafter referred to as the “Kenwood” photograph are
the basis of the infringement claim. The Skyline photograph is a picture of the Minneapolis
skyline taken by Plaintiff on January 8, 2004. The Kenwood photograph is a picture of a home
taken by Plaintiff on August 20, 2002,

4. Plaintiff maintains a website where he publishes his photography, including the
Skyline and Kenwood photos. The website, cgstock.com: Phototour of Minneapolis, can be
accessed at two web addresses: (1) http://www.phototour.minneapolis.mn.us; and (2)
www.cgstock.com. Plaintiff uses the website to publish his photographs and as a medium for his
stock photography business. Persons interested in using Plaintiff’s photographs may license
them according to the terms and prices set forth on the website.

5. On January 14, 2004, Plaintiff published the Skyline photo on his website. Plaintiff
published the Kenwood photo on his website on November 23, 2002. The website, the exclusive
source for both photos, included the following notice: “Copyright © 2004 Chris Gregerson”
underneath the Skyline photo. P1.’s Ex. 1. Plaintiff published the following notice underneath
the Kenwood photograph: “Copyright © 2002 Chris Gregerson.” PL.’s Ex. 2.

6. The posted photos had been edited by Plaintiff to include a visible watermark with the

following website: www phototour.minneapolis.mn.us and a digital watermark. Pl.’s Exs. 1-4.
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7. A digital watermark is a digital code that is imperceptible to the eye but is readable by
computers and software. Plaintiff used the software utility “exiftool” to extract the digital files
embedded in his images. For each image, the embedded data included the copyright notice.

Pl.’s Exs. 3, 4.

8. In May 2005, Plaintiff discovered the unauthorized use of his Skyline photo by
Defendants in a_ advertisement printed on the inside cover of the 2005-06 Qwest
Dex phone book. PL.’s Ex. 5. Plaintiff testified that Qwest printed approximately 500,000
copies of the phone book containing Defendants” advertisement. The image in the Qwest
advertisement is cropped so that the watermark with Plaintiff’s web address does not appear on
the photo.

9. After discovering the Qwest advertisement, Plaintiff sent a letter to Defendants on
June 6, 2005, demanding payment for the unauthorized use. PL’s Ex. 21. In Plaintiff’s letter he
estimated that the fair market value for use of the Skyline photo in the Qwest advertisement was
$1,816. Id. Plaintiff explained that his policy was to triple the charge for unauthorized use of
his photographs and that Defendants had until June 20, 2005, to pay him treble damages of
$5,448. Id. Plaintiff further stated his policy would be to increase his fee to ten times the normal
fair market value bringing the fee to $18,160 if Defendants failed to pay him by June 20, 2005.
Id.

10. Plaintiff later discovered Defendants had used his photo on additional print and web
advertisements. In each case the Skyline photo had been edited to remove the watermark with
Plaintiff’s web address. Plaintiff discovered that Defendants used his Skyline photo in an
advertisement published in Zerkalo, a Russian-language newspaper with a press run of 5,000

copies of each issue, and in the Zerkalo website. Pl.’s Exs. 12, 13. Defendants used the Skyline
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photo in a one-fourth page advertisement that appeared in six different issues of the newspaper.
Defendants used the Skyline photo in two advertisements that appeared on the Zerkalo website.
One advertisement was a one-fourth page advertisement that appeared on the website’s
homepage for six months. The other advertisement was a one-eighth page advertisement that
also appeared on the website’s homepage for six months. Plaintiff also discovered that
Defendants used his Skyline photo in a one-eighth page online advertisement appearing on the
website www.bestredyp.com. PL’s Ex. 15. This was a non-homepage advertisement that ran for
one year,

11. In the course of discovery of the original infringement claims, Plaintiff discovered
that Defendants used his Kenwood photo in a tri-fold brochure that also includes the Skyline
photo. PL’s Ex. 17. Plaintiff estimates that Defendants printed 30,000 copies of the brochure
displaying the Kenwood photo while Defendants contend that they printed only 1,000 copies.

12. Defendants contend there was no willful infringement of Plaintiff’s copyright,
because they believed they validly licensed the Skyline and Kenwood photos from an individual
named “Michael Zubitskiy” (“Zubitskiy”). || NNl testificd he met Zubitskiy in the sauna at
the gym in early March 2004 and in that initial meeting commissioned Zubitskiy to take
photographs of buildings in Minneapolis. -claims he did not speak with or hear from
Zubitskiy until Zubitskiy called to tell him that he was ready to present the pictures he had taken.
-lcstiﬁed that after Zubitskiy called him, Zubitskiy came to his office and produced a
CD containing digital images of the Skyline and Kenwood photos. || NNl says he agreed to
pay Zubitskiy for the photos and memorialized the agreement in writing. Under the terms of the
written agreement dated March 19, 2004 (hereinafter, the 3/19/04 Agreement), Zubitskiy agreed

to sell Defendants the photos for $850. PL’s Ex. 28. According to the agreement, “[a]ll photos
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